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Dear Ms Broom
Auditor Regulatory Sanctions Procedure

The Association of Chartered Certified Accountants (ACCA) is grateful for the
opportunity to respond to the consultation paper concerning the proposed
structure and content of the Auditor Regulatory Sanctions Procedure.

If there are any mallers arising from the enclosed response that require further
clarification, please do not hesitate to contact Sundeep Takwani, Director —
Regulation (tel: 020 7059 5877, email: sundeep.takwani@accaglobal.com) or
lan Waters, Regulation and Standards Manager (tel: 020 7059 5992, email:
ian. waters@accaglobal.com).

Yours sincerely

qtﬂkx’ M

Sundeep Takwani
Director — Regulation







Auditor regulatory sanctions procedure

Comments from ACCA to the Financial Reporting Courncil
1 March 2013

AGCA (the Association of Chartered Certified Accountants) is the global body for
professional accountants. We aim to offer business-relevant, first-choice
qualifications to people of application, ability and ambition around the world
who seek a rewarding career in accountancy, finance and management.

We support our 154,000 members and 432,000 students in 170 countries,
helping them to develop successful careers in accounting and business, with
the skills needed by employers. We work through a network of over 80 offices
and centres and more than 8,400 Approved Employers worldwide, who provide
high standards of employee learning and development.

www.accaglobal.com

Further information about ACCA's comments on the matters discussed here can
be sent to:

Sundeep Takwani

Director — Regulation
Email: sundeep.takwani@accaglobal.com
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ACCA welcomes the opportunity to comment on the consultation paper and
draft Procedure issued by the Financial Reporting Council (FRC).

GENERAL COMMENTS

We have, in the past, supported the move towards appropriate regulatory
independence of the FRC, which we perceive as vital to underpin confidence in
the accountancy profession. As stated in January 2012, ‘we agree with the
proposal that, under certain circumstances, the FRC should be able to require
an RSB to impose proportionate sanctions, provided clear procedures are
published by the FRC'.

Nevertheless, it is essential to respect the right to a fair hearing prior to
sanctions being determined. In addition, ACCA has previously expressed
uneasiness about receiving directions from the FRC on how to discipline its
members in situations in which ACCA had not been a party to the investigation
or the determination of the sanction. Most importantly, the sanction may nol
be in line with current ACCA policy or practice.

We have set out below our specific concerns regarding the clarity, completeness
and fairness of the draft Procedure. We acknowledge that there are not
expected to be a high number of Audit Quality Review (AQR) inspections to
ACCA firms. However, we would like to point out that paragraph 1.2 of the
background to the consultation paper does not relate to ACCA. ACCA's
Admissions and Licensing Committee comprises a lay majority, and is
constituted from a panel appointed by a Sub-committee of ACCA's Regulatory
Board. The Regulatory Board itself has a lay majority, and further information
concerning ACCA's regulatory oversight arrangements may be found at

www .accaglobal.com/en/member/professional-standards/regulatory-board.html.

SPECIFIC COMMENTS

Question 1: Do you consider the proposed Procedure to be understandable?

Generally, we believe that the Procedure could be made significantly more
understandable. For example:

i, Every attempt should be made to avoid vagueness in the Procedure. An
example of this appears in paragraph 4.1(a), which refers to a Registered
Auditor's continued registration adversely affecting a major audit client or
‘any other person'.
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ii.

vi,

It may be possible to enhance clarity though greater consistency and
clarity of language and terminology. It appears that the draft Procedure
intends to set out how a sanclion may be determined by the Monitoring
Committee — with the consent of the Registered Auditor — or by the
Independent Sanctions Tribunal (IST) — without such consent — and that
the RSB is directed to impose the sanction on its member. The word
‘determine’ appears in paragraphs 2.1 (interpretation of 'regulatory
penalty), 8.1, 12.9(a) and 12.9(c). However, the draft Procedure refers
to sanctions being ‘ordered’ by the IST in paragraphs 12.5, 12.6, 12.8,
12.11 and 19.1. We propose that ‘determined’ is, in fact, the
appropriate word to be used throughout,

The procedures relating to publicity could be brought together in a single
section. Currently, the draft Procedure refers to the publishing of
sanctions in sections 7.4 (where a sanction has been agreed with the
Monitoring Committee) and 12.9 (where a sanction has been determined
by the IST).

it is not clear why sanctions determined by the IST are to be published by
the Monitoring Commillee.

It is unclear what affect the different procedures of the various RSBs
would have in practice, and paragraph 1.4 cf the background information
in the consultation paper would suggest that ACCA has not been
considered along with ICAEW, ICAS and Chartered Accountants Ireland in
this respect. One such inconsistency in procedures might relate to the
recovery of fines and costs. ACCA, for example, would exclude someocne
from membership for the non-payment of any debt to ACCA. What will
the FRC do if costs ordered (or directed) are not paid to the FRC?

The Procedure must make clear that it relates to United Kingdom audit
clients only. We understand that reference to the RI 1990 Act is relevant
to the precise definition of an RSB and the understanding of '‘Registered
Auditor'. However, the work of the Conduct Committee does not extend to
Registered Auditors and audit entities in the Republic of Ireland, and so it
would be preferable to define these terms in the context of the Auditor
Regulatory Sanctions Procedure.

Question 2: Do you agree that the Procedure achieves a balance between
protecting the public and fairness to those subject to the Procedure?

Yes, we agree that the draft Procedure would provide enhanced protection to
the public, while setting out a fair process for those subject to the Procedure
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(subject to our comments under Question 4 below). However, greater clarily is
required in the document in order to demonstrate this balance.

Question 3: Do you consider there is anything missing from the proposed
Procedure that would imprave its effectiveness?

Yes.

iii.

The following are worthy of further consideration:

What procedure will take place if undertakings given by a Registered
Auditor are not honourad?

The procedure does not set out the repercussions of non-compliance with
an order imposed by an RSB in each case. It appears that any sanction
determined by the Monitoring Committee or the IST will result in a
direction to the relevant RSB to impose the sanction. If that RSB fails to
recover a regulatory penalty, or a Registered Auditor fails to comply with
restrictions or conditions imposed on its registration, what intervention by
the FRC would be appropriate?

ls there a maximum fine that may be determined by the Monitoring
Committee or the IST?

Paragraph 12.5(a) of the draft Procedure states that the IST may
determine such sanction ‘as it considers appropriate’. There is no
reference to any sanctions guidance criteria. Similarly, there is no
indication of how the Monitoring Commitiee may determine that a
particular sanction is appropriate.

Paragraph 14.2{e) states that an accountant serving on the IST must be ‘a
Member of a professional accountancy body whether or not that body is
an RSB'. We note that ‘professional accountancy body’ is not defined,
although we assume that this should not include a body whose members
are not qualified to conduct audits (for example a professional body of
bookkeepers).

Paragraph 17 of the draft Procedure is entitled ‘Postponement and
Adjournment’. However, its provisions only relate to postponement, and
not adjournment. (Paragraph 17.2 refers to neither postponement nor
adjournment.)
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Question 4: Do you have any other comments about the proposed Procedure?

We should like to raise the following comments:

i.

i,

Paragraph 12.3 of the draft Procedure appears unreasonable. We would
be interested to know why the FRC considers evidence that would not be
admissible in a court appropriate for consideration by the IST when
coming to ils decision. We believe that the FRC should place greater
importance on fairness and openness when redrafting the Auditor
Regulatory Sanctions Procedure,

According to paragraph 14.2(f) of the draft Procedure, former members of
the governing bodies and former officers and employees of the RSBs may
be appointed to the IST after a ‘cooling off" period of one year. This period
seems brief, and the rationale has not been explained. ACCA requires a
period of three years before a former employee or Council member may
serve on its regulatory or disciplinary Committees, and in the case of
auditor independence and employment relationships (according to Ethical
Standard 2 Financial, Business, Employment and Personal Relationships),
the relevant period is two years.

Paragraph 4.2 of the draft Provision lists ‘Suspension of Registration’
among the availablz sanctions, but paragraph 4.3 explains that, during a
period of suspension, a Registered Auditor may continue to act as auditor
for existing clients. The latter paragraph requires detailed review and
revision. In our opinion, a recipient of the publicity concerning such a
sanction would not consider the conditions in paragraph 4.3 to amount to
a suspension.

The only proposed restrictions for the suspended auditor firm are that it
may not accept any new appointments and that it may only ‘sign’ audit
reports with the permission of the Monitoring Committee. We should like
clarity concerning whether these restrictions will apply only in respect of
major audit clients. Furthermore, it is unclear in what circumstances a
Registered Auditor would be permitted to act as auditor but denied
permission by the Monitoring Committee to sign the audit report.

We note that withdrawal of registration is also an available sanction.
While this would usually be a sanction favoured by ACCA (requiring
reapplication when appropriate), we would expect this sanction to be
determined rarely under the Auditor Regulatory Sanctions Procedure, as it
would require the Registered Auditor to resign from aff audits, and not just
those of public interest entities.
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v. We note that all meetings and hearings are to be conducted in private,
and we have considered the appropriateness of this in view of the fact that
they will often concern public interest entities. While it may be asserted
that this is not best practice, sanctions are to be considered against the
Registered Auditor, rather than the audit client, and there will often be a
strong argument in favour of protecting the identity of the client.

Counter to this is the argument that supports the regulatory principle of
transparency. A hearing of the IST will take place when the Monitoring
Committee has failed to agree a sanction with the Registered Auditor and,
therefore, the circumstances of the hearing would be expected to be
somewhat contentious. Under such conditions, the FRC would wish to
avoid criticism that sanctions were being ‘agreed behind closed doors’.

These two opposing views illustrate the challenge that remains for the
FRC concerning whether or not it is in the public interest for hearings of
the IST to take place in private,

vi. Paragraph 2.3 of the outline of the proposed Procedure states that AQR
staff may attend meetings of the Monitoring Committee, although
Registered Auditors may not attend. This does not appear to be reflected
in paragraph 13.2 of the proposed Procedure, which states that the
meetings may be attended by anyone for the purpose of advising the
Monitoring Committee on its ‘duties, powers or procedures and the law’ or
by ‘any other person permitted by the Monitoring Committee'. In any
case, in our opinion, the imbalance suggested by paragraph 2.3 of the
outline is unacceptable, both in practice and appearance.

vii. Paragraph 10.1 refers to the appointment of an IST in accordance with
paragraph 17, although the relevant provisions for appointment of an IST
are, in fact, within paragraph 14.

CONCLUSION

While ACCA supports the enhanced regulatory independence of the FRC
demonstrated by the development of the Auditor Regulatory Sanctions
Procedure, we suggest that the concerns expressed above require careful
consideration by the FRC, in order to enhance the clarity of the Procedure, and
demonstrate due regard for the principles of justice and better regulation.
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Uear Sophie
Consultation Draft: Auditor Regulatory Sanctions Procedure

we welcome the opportunity tu comment on the above consultation. BDO is an award winning UK
inember firm of BDO International, the world's fifth largest accountancy network, with mere
thain 1,000 offices in more than 100 countries.

We address your four questions below,
Question 1: Do you consider the proposed Procedure to be understandable?

We appreciate the rationale for the proposed changes to the regulatory sanctions procedure,
namely to give greater independence (and therefore integrity) te the review process.

However, in the areas specifically highlighted below {in particular, in our responses to questions 2
and 3}, we consider that the Procedure could benefit from greater clarification and guidance,
notably i) who comprises the Monitoring Committee; ii) who can be sanctioned; iif) what
breaches will be sanctioned and iv) what penalties can be imposed.

Question 2: Do you agree that the Procedure achieves a balance between protecting the
public and fairness {o those subject to the Procedure?

There could be greater clarity as to what will amount to a breach capable of sanction.
Paragraph 2.2 of the Precedure states that sanctions will apply to ‘poor quality audit work' only.
In spite of this, we are uncertain as to whether it may have been intended for this to extend to
certain Lypes of misconduct. Whilsk the final paragraph of 2.3 of the Procedure suggests that
instances of misconduct witl be referred to the Conduct Commitiee {(and therefore be
investigated and, potentially, sanclionad via another route), the second paragraph of 2.3 states
that the Monitoring Committee will consider ‘whether the AQR's reports indicate that there has
been a material fallure to comply witl Lhe Regulatory Frameweark for Auditing’ {emphasis

added). This could suggest a broader range of misconduct than simply poor quality audit work.

The situation is, in our view, further complicated by the fact that the term ‘poor quality audit
worle itself is open to some confusion or misunderstanding. It appears to cover a very broad
spectrum of potential breaches, with the only frame of reference being that continued
registration “could adversely affect a Major Audit Client or any other person” or it is necessary
o Tmpose & sanction to ensure that their Statutory Audit Functions are undertaken, supervised
and managed effectively”. Some guidance as to specific examples of breaches which could be




Sophie Broom

IBD

1 March 2013

sanctioned may add some useful clarity. This will also encourage transparency, thus achieving a
greater balance between faimess and protection of the public.

In addition, fairness may be better served if there was greater clarity regarding the penaities
which can be immpused relalive ta the severity of the breach. Paragraph 4.2 of the Proposed
Procedure details the sanctions to which a Registered Auditor can be liable; however, in our view
further detail could be usefully provided here. First there is no definition of “Restrictions™ or
“Conditions”. Secondly we feel it would be useful, as with the ICAEW (Guidance on Sentencing),
for similar guidelines to be issued, The process of imposing penalties and other sanctions is,
therefore, transparent and firms are aware of what they could be facing from the earliest
opportunity. Such guidance could also act as a deterrent, for other firms, to avoid the same
jssues.

Finally, with a view to fairness, we note that Paragraph 4.3 of the Proposed Pracedure (which
cats out the actions that a registered auditor may perform during the period of suspension} may
have a bias against smaller firms (who may, even still, have ctients falling under AQR scope) as
the imposition of sanction (d) would have a detrimental effect on their business {potentially over
and above the severity of the sanctionable breach}). With regard to the top 10 audit firms, such
a sanction is likely to be entirely impractical and unworkable given the sheer volume of reports
they sign for Major Audit Clients. For this reason, the FRC may wish to consider whether this
sanction is, indeed, workable for a firm ot any size.

Question 3: Do you consider there is anything ilssing from the proposed Procedure that
woulld improve its effectiveness?

In our view it would be useful for the Procedure to set out the makeup of the Menitoring
Committee. Whilst the consultation paper sets out the makeup of the Independent Sanctions
Tribunal {however see our point noted below), it does not set out, at all, who may be a member
of the Monitoring Committee. It simply states that the individuals will be appointed by the FRC’s
Conduct Committee. Given that the Monitoring Committee will make decisions about sanctions
to be imposed on Regulated Auditors and the primary objective of the revised Procedure is to
improve independence, it is essential that this body is independent and able to make objective
recommendations. Its compositinn therefore requires transparency.

Further, we note that the IST may comprise of either ‘three or five persons’, Paragraph 14.2 of
the Proposed Procedure details that the number sitting on the Tribunal board will depend on
what the Conduct Committee, in their absolute discretion, sees fit. To assist transparency, it
would be useful if some guidance could, nonetheless, be given as to when a three person Board
may be established and when a five member Board. Presumably this may depend on either the
severity or complexity of the issue being discussed but it would be helpful if the FRC could
clarify the position,

Finally, we note that the makeup of the Independent Sanctions Tribunal is Lo include an
accountant (Proposed Procedure, paragraph 14.2¢). However the only condition is that they are a
member of a recognised professional body. Given the technical nature of the majority of the
issues likely Lo be discussed by the IST we wonder if it may be more appropriate to appeint, on
each occasion, an auditor. We would ask the FRC to consider whether an accountant who was not
an audit specialist, would necessarily have the knowledge to give an expert opinion on the
retevant audit issues.
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Question 4: Do you have any other comments about the proposed Procedure?

We have no additional comments on the Procedure and hope that the comments we have raised
above will be considered by the FRC to ensure an independent, fair Tribunal system which the
public can have confidence in.

If you have any queries in relation to our above response, please contact lain Lowson on 020 7893
3623.

Ynurs sincerely

Y

BDO LLP
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BY EMAIL

Daar Ms thioom

Financial Reporting Council - Auditor Regulatory Sanctions Procedure

Dlalodte @ pleased o provide a response to the FRC's Consultation Paper on the proposed auditor
regulalory sanclons procedure (Procedure”)

Although we do nol itend {6 respond (o your speaific questions . we have sel oul ow geneial gomments
below tor your consitieration

fhe rationale for change 1s essentially that. whilst the current Recognised Supemvisory Body ("RSE )
process 1s working effectively, and there have been no instances o the relevant KSH commitiees
aweruling recommendatons by ihe Audit Quailly Raview (TAOR ) team, there may be a prreepuon that
the current process lacks independence, We undersiand that this perception anses primanly hecause the
relevant RSB comnultess lend to be stalled by parlners and stafl from Member Firnis who may be
subject o the AURIE process (of course, no ndividual member of a conimittee would parucipate i
discussion of a inaller concerning their awn firm) We agree that the current process works well butl we:
alse reconnise e perception (@ihough we do not balieve it to be reality) that the process may lack the

v degree of mependence  Accardingly. we are supportive of a process whereby the relevant
REE committes s role 15 affectively performed by the FRRC

I B A

However, we do nol see any need, or indeed justification for extencng tho uoshchien o sanclicning
powers of the FRC beyond that of the relevant RSB cammiltee Qui pnimary concer willi the current
proposal 1s that It could be, albeit wrongly. interpreted as seek ng fo do just that Whaist in the
Consultation Paper there 15 an express recognition that the Procedurs s not cancerned with misconduct
and 11 1s not. and should not be cenfused with, a disciplinary procedure or schemis, that is not readily
apparent from e proposed Procedure rules themselves  We think it would e hedpiut if these recognised
pamnts were to be expressly reflected in the Procedure rules.



Howill also Le impoitant o ensure thal any sanchoning guidanca {on which we anteipate theie will be a
consultation in due course; does not seek lo introduce. o1 suggest the mpostion of disapinay lype
sanctions Given (hat the Piocedure s nol concemed with misconduct and 13 nol discmlinary i naturs
and aiven the rationale for the introduclion of the Procedure {being the percewved lack of mdependence
but nol effectiveness, of the current RSB commiftes process), we would anlicipate that the bass ter thiz
imposition of sanctions under the Procedure would mirror the basis currently used by the relevant R&B
committes 1 this regard it s notable thas those sanclions are pomanly aimed 4t introducmy structin il
changes to the way in which a hrm underiakes its audt servicas such as requirement 101 there o he hat
reviews, cold file reviews and eonditions on ragistration. That range of sanctions 15 enlitely consislent
wilh the habiity (o a sanction which anses under the Procedute, which s aimed very mush at such
struclural issues. 1 is not. and it should not become. a Procedure for introducing disciphnary type fings
and other sanchions for audit work. which 1s a jursdiction reserved to the Accounlancy Scheme (or the
relevant RGB's disciphinary process)  Consistent with this approach, the ICAEW s rules make it clear that
a regulalory penally (the ordy financial sanclion) s e 1o consislent Fulures Gl o more sdmimasiiahive
natura relating o tha affars of the firm. such as congistent fate fling of annual refurme Ao net tor the
audit work mtself In other words f the ACE happens o disagroe with ¢ fiim & auht satgement and
decides that the audit needed improvement (o significant pprovemenii abasnt museenduch hat s 0 a
basis for a regulatory penalty I this were the basis for a regulatory penalty. the relevant slandard wauld
be unclear because the requiste degree of non comphance of (he auusnior s work 15 NGl defined (unbke in
the cantext of a misconduct chargel A difference of opiion regarding the firm's audit juggement Eimaosi
certzunly could not be the basis for a regu atory penally. because the necessity of sush & sanchion is
highly unikely to satisly the requirements of clause 4 1

On a practical note. we consider that it would assist for clauses 12 4 and 12 S o be clanhed so that i s
clear that here must be consideration of the crlena of clause 4 1

I gt be that the above points are more readily addressed in the guidanca under the Progedure wineh
18 proposed lo be released (we assume the guidance would incorporate provisions regarding sanchions)

Nevertheless, we think it would be helpful for these poinls 1o be expressly recogmsed i the Procedur

We would welcome the opportunity to discuss this response to the Consultation Paper in maore detan
Should you nave any commants or questians please do not hesilaie o conlact lan Joskn
(jostin@deloitte, co uk 7 020 7007 0306)

Yours faithfully

Deloitle LLFP
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Dear Ms Broom

Consultation Document: Auditor Regulatory Sanctions Procedure
W weleome the FRE's consultation paper sad the opportunity to respond to it

While we are u broad agrectnent with the proposcd Procedure there are a number of aveas
whiere, i our opinion, signiflcant improvements should be mude to enbance the faisness and
clarity of the Procedure. These are addressed in our response o the specific spuestions which
follow w1 the appendix to this letter.
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Appendix: Response to Specific Questions

1. Do you consider the proposed Procedure to be understandable?

Yes.

2. Do you agree that the Procedute achieves a balance between protecting the public
and fairness to those subject to Procedure?

We believe that there e two areas where inproveanens am oguired w enhance the Liimiess
af the Procedure. These relae 1o the notfication process el -lm]_.lhr...uu.m of Swucnons and
Independent Sanceaons Trbunal (I5T) notices.

Notification provess

1t is propesed that the Montoring Comenittee (M) will notify 4 member's or o's
Recognised Supervisory Board (RSB) at every stage of the process. This could resalt in the
RSB being soufied whens

e 2 matter has been reported 1 the MO but iehas decided nmedely o take no further
action,

e when it proposes a sanction and issues a natice to the Registered Auditor; cven though
the MC could subsequently dectde to ake no further action, amend rhe sanction or aceept
a written undertaking from the Registered Auditors 1 which event the MC will then again
infonm the RSB,
if a maiter is to be referred 1o IST,

» the report of the IST (whether or not cenfirming the MC's proposed sancton) is sent 1o
the REB.

In our view, the lrequency ol these notifications may cause damsape {o the standing ot an RI

i)

or {irm in the view of the Audit Registraton Commirtee |

AR whilst o mintter 16 passing
through the Procedure and there s still the posabudity thar a sancaon will not be aoprsed.
Theretore, we belteve that the FRC should consider wmending the Procedure an that the RER

wall (}nl}' be netified (s Sanction bas been Dnaily deteomned, cither by the MO o 15T

Publication of Sanctions and IS8T notices

For an MC sanction, the Procedure will requize the MO to publsh detals of the sancrion "us
soon as practicable and in such manner 28 it thinks it unless this would now in the opinion of
the Monitoring Comsmittee, be in the public interest™. Similarly, where a Sanction is
determined by the IST the M s required w publish detadls untless the MU believes 1n wonld
not be i the public mitecest to do so.

We are concesned thar when she MC s eonsidering publication ot a Sancnion, it will only
need o be satsfied that publication is not precluded by the public interest rather than have
to conclude that publication is m the puble interest, which « the turer est. Therelfore, we
believe that FRC should consider amending the Procedure so that the MC only reports
Sancuons publicly when it concludes that to do o is in the pullic interest.



3. Do vou consider there is anything missing from the proposed Procedure that
would improve its effectiveness?

Ser st response to Queston 2,

4. Do you have any other comments about the proposed Procedurce?
Scape of the procedure under pamgraph 4.1

It 15 not elear to us why parageaph 4.1 () sers the scope of possible sanctivns to include
“contnued registranon .. .atfect a Major Audit Client or any other person” [emphasis
added] as 1t extends beyand the public interest. As the term "any other person” is not
defined, 1t is apparently totally unconstrained. £ that is what iz nrended, the same scope

could be achieved merely by smung ""contnued registration ... ..affect any person™.

Scope of paragraph 5.1

Lhe scope of pamgraph 5.1 is not consistent with the scope of parmgraph 4.1 ws u resuls of the
mchusion of paragraph 5.1{). In particular, the "rest” i pacagraph 5.1 (1) does not require
cither e AQR or the MC to be saustied thats Regrtered Auditor "has faded 1o comply”
witl the Regalaron Prameworck for Auditng bur, nasteacl, riersly that they "may have faled

o comnply”s Alsos e ts s requirement that the edterin i pariersph L "may be satisfied”.
A wresult, under paragraph 5.1 Replstered Auditors may need w incur the twe and cost of
maiing witilen represenianons n relation to maters that have no prospect of passiug the

rests  paragoph 3.2 or 340

We therefore believe that the FRC should delete parapriph 5.1{a}.
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By email and by post
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Dear Sirs

FRC Consultation Paper - Auditor Regulatory Sanctions Procadure (21 Decamber 2012)

Thank you for the opperunity to respond to the Consultation Paper. We set out below our
comments on the proposed Auditor Regulatory Sanctions Procedure (the "Procedure”). We do this
by reference to centain paragraphs within the Procedure, rather than by specific reference to the
consultation guestions as we considered this to be the most logical way in which to provide our
comments.

We act for clients that are regulated by the FRC on a regular basis. We make a number of
observations that we consider will be of relevance to firms who will be subject to the Procedure.
However, we are not submiltirg our comments on behaif of any particular clients.

Paragraph 3.1(i) of the Procedure states that the Conduct Commiltee has power to provide the
Monitoring Committee, the Convener and any Independent Sanctions Tribunal ("IST"} with
guidance concerning the exercise of their duties under the Procedure and that the Monitoring
Committee, the Convener and any IST shall have regard to such guidance. However, we note that
the Consultation Paper does not contain any indication of the sorts of matters upon which itis
envisaged that such guidance could be issued, We consider that any guidance which would have
any material impact on the rights of firms who are subject to the Procedure should be the subject of
appropriate consultation prior to being provided by the Conduct Cammittee. We would, therefore,
encourage the Conduct Committee to disclose the specific areas which are presently being
contemplated as being the subject of guidance in order that there is an oppertunity for informed
debate. We consider it would have been preferable to have included the guidance in this
consultation in order to provide the full picture.

Paragraph 5.1(a} of the Procedure refers to the AQR including recommendations for sanctions 2s
part of thewr proposed repon to the Monitoring Committee. YWe consiger that matters as to
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appropriate sanctions should be for the Monitoring Committee and/or the IST to determine and that
the AQR reports should be confined to the particular respects in which they consider there has
been a failure to comply with the Regulatory Framework for Auditing. There is a risk otherwise that
the process of monitaring and sanctioning are confused and due process is under-mined. We note
the list of Sanctions set out in paragraph 4.2 of the Procedure. Does the FRC intend to publish
guidance to the Monitoring Committee/IST in respect of the imposition of sanctions?

Paragraph 5.1 of the Procedure does not provide that the AQR's nofification to the Registered
Auditor should set out clearly the areas of the AQR's concerns so that the Registered Auditor is in a
position to understand, at that stage, the particular matters in respect of which criticism is being
levellad. We consider the Procedure should be amended to provide for this. We consider the
AQR's report to the Monitoring Committee should be disclosed to the Registered Auditor so that the
Registered Auditor is aware of the full extent of the criticisms which have been made against it.
Otherwise, we consider there is the potenlial for procedural unfairness if the Monitoring
Committee/IST are cansidering criticisms or information to which the Registered Auditar is not
privy.

For the same reason we consider the Registered Auditor should also be provided with any "further
information" to which reference is madg in paragraph 5.5 of the Procedure. Unless provision is
made for this there is a risk that such information will form part of the Monitoring Commiittes's
assessment of the position but the Registered Auditor will not be aware of those facts and malters
and will, therefore, be unable 1o address them when seeking to either defend or explain its conduct.

The time limit of 14 days for the Registered Auditor to respond to the Monitoring Committee
refened lo in paragraph 5.1 is not the subject of any possible extension. We consider that the
Procedure should make some provision far these lime periods being the subject of extension. \We
anticipate that in the case of many major audits 14 days would be a relatively short period of time in
which to respond to criticisms. This is obviously important in circumstances where those criticisms
have the potential to result in sanctions being imposed on the Registered Auditor.

Insofar as the arrangements concerning the IST are concerned, we understand from paragraph
14.6 of the Procedure that the FRC will act as complainant. However, the Procedure does not:

« szt out how the FRC's case will be documentedipresented or the stage at which notice of
the FRC's case will be provided to the Registered Auditor;

» specify what documentation should be provided to the IST by the FRC, as Complainant,
nor daes & require that this material must also be provided to the Registered Auditor;

+ identify who the Secratary to the IST will be or the basis on which they are appointed.

it may be that these matters are intended to be dealf with more fully in the guidance which we
understand the Conduct Committee intends to provide. As mentioned above, we consider that
given the impertance of some of these aspects it would be appropriate for the draft guidance to
have heen issued in conjunction with this consultation. In any event we consider the Procedure
should clarify the basis on which the FRC is required to present its criticism and ensure that the
Registered Audltor has the same information as the IST. It is important that the Registered Auditor
knows the detailed case which it must meet well in advance of any ST hearing.
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While we acknowledge that it would, only in exceptional cases, be appropriate for & costs order 1o
be made against the FRC, we consider that the jurisdiction given to the IST should be sufficiently
wide to anable such an order to be made in such exceptional cases.

itis not clear from paragraph 14.1 of the Procedure whether the Committee to be appointed by the
Nominations Committee is intended fo be made up of Non-Conduct Committee members of the
FRC, persens external to the FRC or a cornbination of both. In view of the nature of the matters
which are likely to be in issue in any hearings before the IST we consider it would be a distinct
advantage if the accountant member of the IST had a background in auditing.

In view of the potential severity of the sanctions which are available to the IST we consider that it
would be appropriate to put in place a mechanism for appeals from the IST. We would suggest

that an appeal mechanism similar to that which currently applies in respect of the Scheme would
be appropriate.

Cur understanding is that the FRC would, in appropriate circumstances, wish {o be able to
investinate a Registered Auditor under the Scheme for potential professional misconduct while at
the same time considering whether a sanctien should be made in accordance with the terms of the
Procedure. Paragraph 13(b}(it) of paragraph 10 of Schedule 10, Companies Act 2006 suggests
that & sanction imposed under the Procedure shall be treated as If it were a sanclion of the relevant
supervisory body. We would query whether there is a possibility, under paragraph 5(2) of the
Scheme, for an investigation under the Proceduro to need to be suspended unless the position is
subject to further clarification. We would in any event suggest that, in circumstances where
following a referral from the Monitoring Committee under paragraph 5.5, the Conduct Committee
pursues an investigation into potential professional misconduct against the Registered Auditor it
wauld be appropriate to stay the Procedure.

In addition ta the points mentioned above, we refer below ta seme minor suggested amendments:

We think paragraph 2.2 of the Procedure should read "Words and expressions have the meanings
given In the 2006 Act and the .."

Paragraph 5.6 of the Procedure should be amended to state ... from the AQR and/or the
Registered Auditor”.

For the avoidance of any possible doubt you might wish to consider amending the definition of
“Firmy* in paragraph 2.1 of the Procedure to:

") a partnership, including a limited liability partnership which engages in the
performance of accountancy”,

If you have any queries about our comments, please contact Stephen Flaherty on 020 7466 2082.

Yours faithfully
T R
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Dear Sophie
Public Consultation on FRC's Draft Regulatory Sanctions Procedure

ICAEW welcomes the opportunity to comment on the consultation paper the Auditor Regulatory
Sanciions Procedure published by the Financial Reporting Council (FRC) on 21 December 2012, a
copy of which is available from this link.

ICAEW has been in reguiar contact with the FRC regarding these procedures prior to their issue as a
consultation dacument and most issues of substance have been addressed in this latest draft.
Accordingly the attached comments are matter of refinement rather than substantial change.

We would guestion the proposed implementation date of 1 May 2013 for the procedure. The audit
regulations of the RSBs need to be amended fo align with these procedures, and the governance steps
within those bodies to effect these changes can take between 2 to 3 months. These cannot be initiated
properly until the finalised procedures document is issued which we surmise is unlikely to happen
before the end of March. We would suggest that if the FRC wish the audit regulations and auditor
regulatory sanction procedure to commence concurrently, a 1 July start date may be a more realistic
date for commencement.

Yours sincerely

Vernon Soare
Director Professional Services

T +44 {0)207920 8787
F  +44 {120 7920 0547
E Vemon.Soare@icaew,.com

The Institule of Chardered Accounianis in England and Wales T +44 (0120 7920 8160
Chartered Accountants’ Hall F 444 (0)20 7920 0547
Moorgate Place London ECZR 6EA UK DX 877 London/City

icaew.com
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APPENDIX

Feedback on the consultation paper

1.3

13

2.1

24

2.9

28

2.4

’2/4 .

it is stated that the “... Procedure relates only to poor quality audit work..." but there are other
circumstances where it may be appropriate for FRC to issue a regulatory penalty e.g. signature
of an audit report by a person who is not a Responsible Individual or where certain inappropriate
financial interests are held by principals in firms.

it is stated “The procedure should not therefore be confused with any disciplinary procedures or
schemes”. Since it is intended to impose regulatory penalties (which are disciplinary in nature)
and nol deal simply with removal of registration or the imposition of restrictions/conditions there
is a disciplinary element. If there is a matter which will require investigation under the FRC
disciplinary scheme use of a regulatory penalty would not be appropriate. Ifa regulatory penalty
were to be used firms would be able to argue that they should be able to treat the matter as
concluded and not have to respond to an investigation under a Disciplinary Scheme.

This paragraph refers to the "offer of a proposed sanction”. In some: instances immediate action
of a requlatory nature will be needed and so the concept of making an offer and inviting
acceptance may not be appropriate. If, for example urgent withdrawal of registration were to be
necessary that should be dealt with immediately.

Under ICAEW arrangements firms are able to challenge regulatory action before both the
Review and the Appeal Committees. We draw attention to this not because we think there
should necessarily be opportunity for a second hearing but so that any decision to adopt a
different approach is taken consciously.

This paragraph includes a specific reference to a regulatory penalty being a fine, Thera seams
to be a contradiction between this paragraph and paragraph 1.3 which says “The procedure
should not therefore be confused with any disciplinary procedures...”. From the inception of
regulatory penalties we have stated explicitly that they are disciplinary in nature.

Paragraph 4 — This provides “The Monitoring Committee (MC) may refer a matter to the IST
where it does not accept the undertakings provided by the registered auditor. As we understand
the proposal it would be for the MC to propose the giving of undertakings and so it sgems a bit
odd to refer to it being unwilling to accept undertakings provided by the registered auditor. It
may be that the author is alluding to the possibility that the MC, having offered an undertaking,
the registered auditor provides an alternative formulation of it which the MC considers
unacceptable.

Paragraph 5 — As indicated above if it is considered that there has been misconduct of any sort
which requires investigation the MC should not impose a regulatory penalty but confine itself to
conditions and restrictions etc.

Paragraph 1 — The issue of who is a “lay” member requires clear definition.

Paragraph 3 — As previously indicated, in the context of the FRC Disciplinary Scheme, 1o say
“no abstentions permitted” seems unwise. It creates the possibility of lengthy proceedings being
treated as a nullity if 2 member of the IST is determined to abstain despite the provision in the
rules. This may seem a remote possibility but it is best avoided. In the event of equality of votes
the Chairman should have a second vote.

I



Feadback on FRC Auditors Regulatary Sanctions Procedure

3. Preliminary Impact Assessment — it is stated that “The impact assessment concluded that there
was not expected to be any additional cost or significant transitional costs associated with these
powers.” It is not clear on what basis this conclusion was reached. What is being established is
a new and parallel arrangement 1o that which exists already. It seems to us that there will
inevitably be additional costs which will have to be met through the Audit Registration fees. No
corresponding savings ¢ould be made in connection with the administration of the Audit
Registration Committee which will continue to deal with the overwhelming majority of cases.

Feedback on the procedures — Annex B

Clause 2.1

Clause 4.4

Clause 4.4

Clause 8.1

Clause 5.1(a)

Clause 5.5

Clause 8
Clause 11.3

Cilause 12.7

Clause 14.1

Althaugh a change to the proposed definition of “regulatory penalty” may be
inappropriate it may be helpful to emphasise that a fine should be imposed on the
registered firm, not on an individual.

As an RSB we consider that our role will be to record the decision in the same
way we would if we had been the body responsible for taking it. We will then take
reasonable steps to recover any regulatory penalty.

We consider that once a decision has been taken by the FRC and all of its
processes have been exhausted any fresh application by a firm for registration
following removal of registration, or lifting of a restriction or condition would have
to be considered by us independently, It would obviously be sensible for us to
consult FRC if an application was made and invite any representations, but it
appears to us that as a matter of law the ultimate decision would have to be ours
alone. This approach would be consistent with the regime in the Companies Act.

If AQR chooses to make a fresh visit and report it may be that the matter
could be dealt with via the FRC procedure as before, A

See comments in relation to Clause 4.4 above.

As we understand the process it is that the AQR will prepare a report and invites
a firm's representations, If representations are received it is possible that the
report will be amended to reflect comments made. Accordingly, in 5.1(a) to
describe it as a "proposed report” suggests AQR has only reached a provisional
view. Deletion of "proposed” would seem appropriate.
In the event the Monitoring Committee considers that investigation with a view to
discipline is necessary it should confine itself to dealing with issues affecting the
audit registration, i.e. not impase a regulatory penalty before it refers for
investigation. See also commients in respect of 1.3 and 2.2 of main paper.

See comments in respect of Clause 4.4 above.

In addition to specifying the date and venue, the time should also be specified.
The issuing of the report should be a matter for the IST, not the Menitoring
Committee. An arrangement of the type proposed is inefficient and gives rise toa
perception that the I1ST is in fact accountabile to the MC.

It is not clear whether this is saying “at least one accountant” or "only one

accouniant”. Generally this does not seem to fit well with the expressed desire
that accountants should be in a minority.



Feedback on FRC Audltors Regulpiory Sanctions Procodure

Clause 14.2(c})

Clause 14.2(e)

Clause 14.2(F)

Clause 17.4

Clause 18.2

Clause 19

Clause 21.4

Clause 22.1

Again this gives rise to questions as to who would be a lay person. It might be
simpler to refer to a “non-accountant”. We would however want the accountant
member of the IST to be a member of one of the major accountancy bodies
which are RSBs.

We propose that any professional accountancy body from amongst whose
members tribunals are established should hold a Royal Charter.

it clearly wouldn't be appropriate for a member of the ARC to sit on the IST and
yet this clause would not preclude such an appointment. A member of the ARG is
not a member of the governing body of ICAEW.

It would be better to require the appointment of a completely new tribunal. This
would be consistent with our Disciplinary Bye-law 19(6). Particularly where a
matter has, in effect, been part heard before it is abandoned it seems likely
problems could arise if the new tribunal included any of the previous members.

See comment in respect of 2.4, paragraph 3. itis really unwise to include a
provision which is simply unenforceable.

Deemed Service — The distinction between personal service and delivery by
hand to premises is blurred. It may be that 19.1(a) can simply be amended to
refer to delivery by hand to the latest address given by the addressee.

It is not clear why it is considered necessary to refer a breach of confidentiality to
the Accountancy Scheme. In any event it is inappropriate to treat such a breach
as evidence of non-co-aperation with the Executive Counsel who will not have
heen involved.

A provision of this sort may have relevance in the context of disciplinary
proceedings. Its only relevance in the context of audit regulation is in relation to
fitness and propriety of individuals to act as Responsible Individuals which is not
a matter included in this process. When deciding the amount of a regulatory
penalty it would of course be relevant for the firm's “antecedents” fo he taken into
account. However the approach of treating previous disciplinary findings efc. as
‘conclusive evidence” gives rise to the question "Evidence of what?”.
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Background

The Institute of Chartered Accountants of Scotiand (ICAS) received its Royal Charter in 1854 and
is the oldest professional body of accountants in the world. We were the first body to adopt the
designation “Chartered Accountant” and the designatory letters “CA” are the exclusive privilege of
Members of ICAS.

ICAS is a professional body for 19,000 members who work in the UK and in more than 100
couniries around the world. Our CA qualification is internationally recognised and respected. We
are a Recognised Qualifying Body (RQB) for statutory audit \We are also a Recognised
Supervisory Body (RSB). We have around 240 audit registered firms, of which five firms are
involved in the audit of public interest entities and fall within the scope of the FRC's Audit
Inspection Unit {AlU).

All 19,000 Members and our audit-registered firms presently fall within the scope of the FRC
Disciplinary Scheme ("the Scheme”).

Consultation

As a Participant Body, we welcome the opportunity to comment on the various proposals which
affect the audit registered firms authorised by ICAS to conduct audit work in accordance with the
Companies Act 2006. Wa recognise that the proposals simply seek to implement powers which
were granted to the FRC by viftue of The Statutary Auditors (Amendment of Companies Act 2008
and Delegation of Funetions ate) Order 2013 (SI 2012/1741).  Our comments relate to the
manner in which the FRC propose to implement the powers set out in the legislation and instead
of addressing each of the consultation questions in turn, we would wish to offer the following
observations.

A In general, there is a lack of clarity in the consullalion paper as o the posilion for
delegated listed inspections and whether the relevant RSB or FRC would be responsible
for the proposed sanctions.

2 More specifically, with reference to Paragraph 5.4 (and related provisions), there is a

’ distinct departure from the terms of the provisions of the Audit Regulations of the RSB
bodies, which are issued pursuant to the Companies Act 2006 (“the Audit Regulations”).
Those Regulations do not provide for the "agreement” of the sanction set out a
Paragraph 4.2. We understand that the FRC wish to expedite the regulatory process but
the imposition of conditions or the suspensionfwithdrawal of an audit registration are not
requlatory measures which ICAS would as a matter of course seek to “agree” in the first
instance with any audit registered firm and the suggestion that the FRC would seek to do
so with firms which are undertaking listed audit work will lead to inconsistency of
approach.

3 With reference o the exercise of a more serinus Sanction, such as suspension or
withdrawal, it appears that a decision would be based solely on the limited monitoring
undertaken by the FRC, that is only in relation to the major audits in the firm's client
portfolio. The firm may well have a broad audit client portfolio which is not subject to the
FRC monitoring arrangements. By contrast the relevant RSB body may not have any
concemns over the relevant firm's ability to conduct audit work and there is no provision
within the procedure for consullation wilh the relevant RSB over a firm's full firm
procedures and non listed audit work.

4, The establishment of a regulatory and quasi-discipfinary arrangement is, again,
inconsistent with the terms of the Audit Regulations. The Independent Sanctions

2



Tribunal described in the consultation paper appears to be quasi-judiciat in nature. Whilst
the potential inclusion of ICAS audit registered firms in this process may be limited
compared with other RSB bodies, we feel bound to observe that many firms wll
undertake a varety of audit engagements, not all of which will fall within the FRC
arrangements.  For those firms, the FRC is seeking to create a two fier
regulatory/disciplinary arrangement which we believe is undesirable.

5. With reference to Paragraph 12.9, we waould observe that if decisions of the Independent
Sanctions Tribunal are binding on the RSE bodies then any “direction” to the relevant
RSB ought properly to be issued by the tribunal, and simply conveyed to the RSB body
by the Monitoring Committee.

B. With reference to the composition of the Independent Sanctions Tribunal, the proposal
that the three person iribunal should not include any practising auditors may satisfy the
public inlerest but the Tribunal will require to understand the basis of the Firm's alleged
failure to comply with lhe Regulalory Framework for Auditing before being able to
determine the appropriateness of any Sanction. Without the ability to harness that
expertise within the Tribunal panel, the presentation of the Monitoring Committee’s case
could be castly. No doubt the Nominations Committee and Panel will have regard to this
requirement when selecting the Independent Sanctions Tribunal.

¥z We remain concerned over the lack of clarity in relation to a firm's right of appeal. if the
relevant RSB body is directed fo impose a Sanction ordered by the Independent
Sanctions Tribunal the current proposal could create a right of appeal to our Appeal
Tribunal (being a decision of ICAS) or, possibly to the Courts by way of an application for
Judicial Review, The relevant RSB will incur costs in such cases for a decisicn over
which it had no involvement or control, We did highlight this issue during the initial
consultation process and have not identified any safeguards within the current proposals.

We hopea the above comments are of assistance to you.

We are gratefui for the opportunity to comment on the procedure and leok forward to receiving
feedback in due course.
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Dear Sirs,
Auditor Regulutury Sanctions Procedure

We are pleased o respond to the invitation to comment on the proposed regulatory sanction
procedute (e “Procedue’). We understand and fally support the need for the FRC to have its
own appropriate regulatory sanctioning powers, although we note that in practice this has almost
invariably been successfully achieved to dawe through the registration conunittees of the
professional bodies.

It is important, however, that in applying these powers the FRC develops clear guidance on the
application of the tests in section 4.1, In particular, for example, not every breach of an auditing
standard (which might be viewed as a breach of the Regulatory Framework for Auditing) should
in our view lead to a requirement to eliminate any possibility of it reoccurring — this would not
be practical. In this context, we note that the consultation paper talks about “poor quality audit
work™ and “a material failure to comply with the Regulatory Framework for Auditing” neither
of which appear explicitly in the proposed Procedure itself.

We also think that the use of thase powers shonld not in any sense be confused with or used as a
quick or cxpedient alternative 1o the disciplinary powers under The Accountancy Scheme of the
FRC (the “Scheme’). fn particular we believe that the Suspension or Withdrawal of Registration
is such o sedous sanction that it should only be contemplated in cases of misconduct. In the
absence of the agreement of the Registered Auditor, the matter(s) giving rise to this proposed
sanction should therefore be referred to the Scheme and dealt with in accordance with its
provisions.

Also since, unlike in the disciplinary process, the Monitoring Committee effectively acts as the
court of first instance, it is important that as far as possible this committee acts and is seen L0 act
impartially and not just as an arm of the AQR. In this regard we believe that it would be helpful
if the AOR, in making any recommendalion on sanctions to the Monitoring Committee,
provided an “impact” analysis clearly articulating not just the anticipated benefits, but also the
costs and potential unintended consequences of any measures proposed. This we believe will
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KPMG LLP
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oreatly assist the Monitoring Committee in considering if a case has been made that any
ptoposed sanctinns are indeed appropriate.

We also understand that the Monitoring Committee contains no praclising accountaats as
members, although this is unclear as the membership is not published - a matter which
incidentally we believe should be rectificd. If this is the case we believe that the Meoniloring
Committee should censider taking views regarding any proposcd restrictions or conditions from
a praclising accountant with experience of managing a firm of the relevant size to assist their
assessinent of the practical implications of the proposals and/or alternatives.

Finally there does not appear to be any provision for an appeal 1o the decision of an Independent
Sanctions Tribunal even on the narrow grounds permitted by both the FRC in relation to
Disciplinary Tribunals and the ICAEW in relation to the Review Committee which hears
appeals from decisions on regulatory sanctions made by the Registration Commitlee,

On more detailed matters, we have provided responses in the Appendix o the specific questions
in the consultation document.

We hope that you find these comments helpful in taking forward the proposals. and wonid he
happy to discuss them il you wish.

Yours faithfully
/’(}\"—i;:; & Gt
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Appendix
Question 1: Do you consider the preposed Procvedure to be understandable?

We consider the proposed Procedure generally to be understandable insofar as it goes. In this
respect we note that under scction 3.1¢0) the Conduct Commitiee hus the power to provide, infer
afie, the Monitoring Commitice with guidance on the exercise of their dutics under the
Procedure. We believe that it is important that such guidance should contain the suggestions
made in our covering letter ay well as guidance on the types of sunctivns which should be
gonsidered and in what circumsiances; such guidance should be published and comments sought
thereon,

We do note that in a number of places the proposed Procedure refers separately to the failure to
comply with the Regulatory Framework for Auditing and the criteria in section 4.1, As
expressed in section 4.1, however, the failure to comply is itsell one of the criteria and that is
hew we have addressed it in our further comments below,

Question 2: Do you apree that the Procedure achieves @ balance belween protecling the
puhblic and fairpess to those suljjeet to the Procedure?

As well as the matlers raised in our covering letter we have the following observations in this
regard.

We welcome the restriction in section 4.1(x) to “Major Audil” clients, although given the
inclusion of “or any other person” this does not seern very effective. We believe it would be
appropriate to give further consideration to this in view of the FRC's remit and focus.

We relened in the covering letter to the composition of the Monitoring Committee. On the
assumption it containg no practising sceountants we also suggest that consideration is given to
the expertise that the Monitoring Committee will have recourse to in exercising its powers under
section 4.2(d).

The alternative presented by “or’ in section 5. [{n) would seem 1o have the following effects:

o Require the AQR to write to the Registered Auditor in the event that the proposed report
to the Monitoring Committee indicates a failure to comply with the Regulatory
Framework for Aunditing even where there is no recommendation for sanction. This
occurs today as a matter of coursc in that drafts of the private report are discussed
between the firm and the AQR and whilst we fully expeet that to continue, it would not
seem necessary Lo provide for it formally in a document concerned with regulatory
sanctions.

a Allow the AQR 10 propose recommending a sanction to the Monitoring Comimnittee
before formally concluding even whether there has been a failure to comply with the
Regulatory Framework for Auditing.

me/fra 3
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We therefore suggest the “or™ is deleted and section S.1(a) should only be triggered when there
has been both a failure to comply with the Regulatory Framework for Auditing and the AQR are
recommending a sanction. Furthermore we do not believe it is appropriate for the AQR to
recommend a sanction unless they have also formed the view that the other eritenia in section
4.1 have been met. It should net be left just to the Monitoring Committee to form this view {as
required in section 5.2) without any opinion being expressed by the AQR who are the unes who
have had full access to the Registered Auditor and conducted the detailed work.

Section 5.1 allows only 14 days for the Registered Auditor ta respond. We would hope that in
most cases there will have been an ongoing dialogue with the AQR such that 14 days might be
achievable. However in some cases this deadline will in our vizw be far too short and there is no
allowance for it to be extended (in contrast to section 6.3 with regard to notice of propased
sanction).

Section 5.1 also contains no guidance as to what the AQR should include in the request to the
Registered Auditor for comments. At a minimum we believe that the AQR should be required to
state why it considers that the criteria in section 4,1 have been met (see above). I the ADR has
recommended a sanction to the Monitoring Committee it should also be required Lo state whil
thiat sanction is and why the AQR belicyes it is appropriate in relation to the issues identified.

In providing the written notice to the Registered Auditor in accordance with section 6.2 we note
that the Monitoring Commitiee is required to state why it considers the Registered Auditor has
failed 1o comply with the Regulatory Framework for Auditing (6.2(a)). In addition we believe
the Monitoring Committee should also be required 1o state explicitly why it believes the criteria
in 4.1(a) and/or (b) are met. In providing the information under 6.2(h) on why the proposed
sanction is appropriate the Monitoring Comimittee can then link it specifically both to the
failure, and also how it will mitigate the concerns under the criteria. A similar consideration
applies to the notice provided under section 11.2.

We do not agree that the public inferest test in section 7.4 strikes the vight balance in that we are
of the view that such details should be published only when it is in the public interest o do so, It
is also unclear whether it is proposed to publish details of any written Undertakings and if so we
consider they should be subject to the same test..Similar considerations also apply lo any
decisions of the Independent Sanctions Tribunal (section 12.9) and in addilion we do not believe
that in these cases it is appropuiate for the Monitoring Committee to apply the test rather than
the Tribunal itself,

Section 11.3 provides fur only 21 days notice of @ hearing belore the Independent Appeals
Tribunal and this is in our view inadequate to prepare for a heating. Although a further 21 days
are allowed for the written response o the findings of the Monitering Cominittee, 6 weeks
should no: necessarily be regarded as the overall time allowed to prepare, as it may not be
apparent al that stage that, for example, the Monitoring Committee will not accept written
Undertakings. In our opinion therefore there should he o minimum period of 6 weeks between
the date the Monitoring Committec sends a notice of referral to the Registered Auditor and the
date of a hearing. This is less than the 8 weeks specified in the Scheme for notice of a hearing
before a Disciplinary Tribunal which reflects the different nature of the cases they are hearing,
but still allows sufficient time {or preparation.
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Under section 12.5 the Independent Sanctions Tribunal makes a finding only as to whether there
has been a foilure to comply with the Regulatory Framework for Auditing without reference to
the criteria in section 4.1a) and (b). Whilst under scction 12.5(a) the Independent Sanctions
Tribunal should apply a sanction which it considers appropriate it is nol clear whether in
determining what is “appropriate” it has regaid to these critetia and we believe this should be
made explicit.

Finally in order to ussist in distinguishing the proposed Procedure from the Scheme we believe
it would be appropriate to ensure that the panel of potential Independent Sanctions Tribunal
members should be entirely separate from the panel of potential Disciplinary Tribunal members.

Question 3: Do you consider there is anything missing from the proposed Procedure that
would improve its effectiveness?

We note that the Procedure does not 2ppear to pravide explicitly lor the process to be followed
i the Maonitoring Committee determines in accordance with section 7.1(b) that an amended or
lesser Sanclion is appropriate. We presume that in this event the Monitoring Comimnittee will
repeat the steps in section 6, but it would be helpful if this could be clarified.

i35 also unclear whether the Independent Sanctions Tribunal cun hear evidence relating to
written Undertakings that have been offered and rejected by the Monitoring Committee. We
presume they can, but it may be belier to make this clear,
The provisions under section 17.1 permilting a hearing betous the Independent Sanctions
Tribunal to be postponed do net scem to allow for the potential incapacity (or other good
reason) preventing the Registered Auditor from atiending,.

Question 4: Do you have any other comments about the proposed Procedure?

We have no other comments about the proposed Procedure.
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28 February 2013
Dear Ms Broom,

Auditor Regulatory Sanctions Procedure
Introduction

Mazars, the integrated internaticnal accountancy. auditing and advisory organisation with more than
13,500 professionals in 71 countries, welcomes the opportunity to provide our comments on the FRC’s
consultation on the proposed auditor regulatory sanctions procedure.

Consultation guestions

Question 1: Do you consider the proposed Procednre o be understandable?

Audit firms should not be subject 1o the Procedure very frequently and as being the subject of
regulatory action is distressing, it is vital that the Procedure is clcar. We sct out here some areas where
the Procedure’s clarity could be improved:

Paragraph 1.3 states that the Procedure relates only to poor quality of audit work. This implics that
there are a number of matters covered by Audit Regulations which will not be subject to this procedure
for example, the signing of an auditor’s report by someone who is not a Responsible Individual.

Paragraph 1.4 deals with consistency with RSB procedures. Presumably the recommended level of
penalty imposed and the various matters which aggravate or mitigate the penalty will remain the same
as those recommended by the RSBs.

We would welcome clarification of the plans for publicity of any penalties including how “public
interest” would be determined. We presume that publication will be the responsibility of the RSB i.e.
there will be no publicity prior to determination of the matter by the RSB.

12.3 of Annex B. It is not clear to a non lawyer what is meant by the following: “the 15T may take in
fo account any evidence it considers relevant, whether or not such evidence would be admissible ina
court.’
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14 of Annex B. Itis not clear why a ‘lay person’ is not simply described as a non accountant. Is this
not what is meant by “iay person” in this context?

21.4 of Annex B. The Executive Counsel’s involvement in this Procedure is not spelled out therefore
itis unclear why a breach would be deemed to be evidence of failure to cooperate with him.

22.1 of Annex B. We would hope that in the interests of fairness prior disciplinary records would only
be taken in to account in the setting of any penalty once a matter had been decided.

Question 2: Do you agree that the Procedure achieves a balance between protecting the public
and fairness to those subject to the Preocedure?

‘The IST process will involve the Registered Auditor in significant time and (legal) expense which may
not be fully covered by insurance. Thus we envisage that all but the largest firms may feel pressurised
in to accepting the MC's sanction. However, we accept that the proposal is similar to regimes cuerently
in place in the RSBs.

12.6 of Annex B. Itis not clear why the IST communicates its findings via the MC. [f it does not
report directly to the firm which has effectively ‘appealed’ to it then it is untikely to be viewed as being
‘independent’.

Question 3: Do you consider there is anything missing from the proposed Procedure that would
improve its effectiveness?

No, other than matters highlighted in response to other questions.

Question 4: Do you have any other comments about the proposed Procedure?

We remain concerned that the proposals may lead to delays and difTiculties in the [inalisation of AQR
reports on firms. 1t is in the public interest that these reports are not unduly delayed. It seems that the
Procedure may lead to protracted legal argument before points raised in reports are accepted by firms.
FRC disciplinary processes have been bedevilled by protracted delays in the past and the profession
needs reassurance that competent resourcing will be in place to deal with matters efficiently without
being unfair to firms and to the individuals concerned.

The AQR process and the publication of full reports on the largest of firms provide a strong motivation
to such firms to seek continually to improve audit quality and to be seen to act on recommendations.
The FRC should have confidence in its own processes and not lose sight of this. It would be a shame if
these changes moved to more of a "big stick’ regime with the consequent risk of less transparency
between those involved in the AQR process and the diversion of resource in audit firms from the
promotion of audit quality to defence of the firm.
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If you would like to discuss our response with us please do not hesitate to contact Kim Hurst on 0207
063 4369.

Yours faithfully

Mazars LLP
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Telephone: +44 (0)20 7492 2300
Fax. +44 (0)20 7492 2301

consultations@frc org.uk
Submission Deadline Friday, 1 March 2013

Dear Sir

Response to the Auditor Requlatory Sanctions Procedure —
consultation paper

This proposal needs to be more realistic and practical by the simple
addition of 20% or more of the fine going back to the FRC Unit in
addition to the costs of bringing the proceedings.

Why? In a practical world of judges and opinions there will be some
cases that for whatever reason or pressures loses. There are also many
cases that are investigated but that do not proceed costing money.

For this investigation Sanctions procedure by the FRC to be self
supporting financially an allowance must be made for these written off
costs of investigation otherwise the unit will be a continual gradual drain
on the FRCs financial resources and other parties until nothing happens
(as the professional institutes may wish)

Based on past case histories and judgments’ please amend the likely
fee percentage needed. Based on payouts probability multiplied by the
probable range of Net financial outcomes. The suiplus if there is any
can then be returnad after 3 years.

Also the unit should have a budget for 3 years of negative cash flow to
allow for the typical cashflow drain in starting a new business and the
likely years of delay and foot dragging through the legal process unti
income exceeds costs.

Thank you

Yaurs faithfully

G Palmer

Private Investor

Member of ShareSoc Member of UKSA
c/0 27 Mapledale Avenue East Croydon CRGSTG
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For the attention of Sophie Brown, Communications Executive
By E-mail; consultations@fre.org.uk

28 February 2013
Dear Sirs
Consultation Paper — Auditor Regulatory Sanctions Procedure

We appreciate the opportunity to comment on this consultation paper from the Financial Reporting
Council (FRC) on the proposed Auditor Regulatery Sanctions Procedure (the Procedure).

We have considered all four questions in the consultation paper and our specific views on these are
included in the Appendix to this letter. In this covering letier we provide some overall observations on
what we believe to be the more imporiant issues raised by this consultation paper.

We fully support the FRC's aim of enhancing the perception of the independence of the regulatory
sanctions process and believe that the Procedure as set out in the consultation paper will go some way
to achieve that aim. Inour detailed responses fo the questions in the attached Appendix we suggest
some clarifications that we believe would further enhance the transparency and aid understanding of
the process which will help to ensure that it is fair to those subject to the Procedure.

Interaction with other disciplinary processes and the risk of “double jeopardy”

We agree with the FRC's intention that where the Audit Quality Review identifies potential instances of
Misconduct, those matters should fall outside the scope of the Procedure and instead an appropriate
referral should be made to the relevant disciplinary scheme. However, it is unclear from the Procedure
as currently drafted as to how the Procedure is intended to interact with other disciplinary scheres
(whether of the FRC or the relevant RSB). It would appear possible for those subject to the Procedure
to have sanctions imposed upon them by the Monitoring Committee/Independent Sanctions Tribunal
as well as being subject to the Accountancy Scheme of the FRC (the Scheme) or  disciplinary scheme
of the RSB, This would create a situation of “double jeopardy” for the Registered Anditor with the risk
of being punished twice for the same matter by different bodies. We do not believe thal this is the
FRC'’s intention.

We suggest in our responsc to Question 2 some amendments that we consider would help clarify the
Proccdure and avoid this risk.
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Distinction between regulatory and disciplinary responsibilitics

In our recent responses to both the FRC's Reform proposals and the Disciplinary Schemes Proposed
Changes consultation paper we raised concerns about the risk of blurring the distinction between the
supervisory and disciplinary functions of the Conduct Committee (CC) and ensuring that appropriate
governance safeguards and clear roles and responsibilities exist for the CC. We further noted that
following implementation of the FRC's Reform proposals, the CC will set strategic goals for the FRC's
supervisory, monitoring and disciplinary work. There is therefore a risk that it could be perceived to
have overlapping and potentially conflicting responsibilities and ghjectives.

The differing activities require the FRC to maintain relationships with, and to treat fairly and he
accountable to, a range of stakeholders — and to manage potentially conflicting roles. We would be
concerned if supervisory inquiries initiated in pursuit of the FRC's various regulatory objectives were
to trigger automatically a series of associated di seiplinary processes.

We continue to believe that, as a body acting in the public interest, the FRC should be seen to be
setting an example of good governance in its own arrangements. This would include ensuring
appropriate safeguards to manage differing and overlapping public interest objectives, and reviewing
periodically the effectiveness of its operations. We suggest an evaluation of the governance
arrangements of the CC as part of that review, to assess how the CC is managing its different activities
and responsibilities to stakeholders.

We would be pleased to discuss our views further with you. If you have any fu rther queries in the
meantime regarding this letter, please contact Chris Taylor (020 780 42677) or Margaret Cole (020
721 22016).

Yours faithfully

P?;-ﬁ;ﬁw"-v-.,tﬂ‘ Ef‘ﬁ’?% C{}“JPJJ LA

PricewaterhouseCoopers LLP
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Appendix

PwC detailed responses to the questions in the Consultation
Paper

1. Do you consider the proposed Procedure to be nnderstandable?

Whilst we support the overall aims of what we believe the Procedure is seeking to achieve, and
understand much of the Procedure as it is currently drafted, there arc 2 number of aspects of the
Procedurce which require clarification to facilitate o full understanding and ensure that the Procedure
meets its aims,

Section 3.1 states that the Conduet Committee (CC) can provide the Monitoring Committee
(MC), Convener and the Independent Sanctions Tribunal (IST) with guidance concerning the
exercise of their duties. The Procedure should be clear as to what the guidance will cover such
as determination of fines, sanctions, tariffs and factors to be considered in making any
determination. This would be consistent with other existing processes. The guidance (upon
which we believe it would be appropriate to consult) should also be published at the same time
as the Procedure.

Section 4.2 sets aut the sanetons to which a2 Registered Auditor shall be liable, including
restrictions and/or conditions, suspension or withdrawal of registration and a regulatory
penalty. The regulatory penalty is defined as “a fine of an amount determined hy the
Monitoring Committee or the Independent Sanctions Tribunal”. There is no referenceto a
tariff nor a mechanism for determining the regulatory penalty for the MC and IST to refer to
and apply, as is the case for fines imposed by RSBs, There is also no reference to any limit on
the fines which could be imposed and hence, as currently drafted, the fines imposed on the
Registered Auditor could be unlimited. Published guidance is needed to prevent
inconsistencies arising between cases and to maintain the integrity and transparency of the
Procedure. Further, whilst we agree that it may be appropriate to sanction poor guality audit
work; any regulatory penalty should be proportionate and be seen as fair in the circumstances.
We also assume that one or more of the sanctions set out in section 4.2 could be imposed in
any situation although it is unclear from the current drafting.

We consider that the definition of the “Regulatory Framework for Auditing” as currently
drafted is too broad susch that any law or regulation (including guidance) relevant to the audit
would fall within the definition. The wording in the definition “or other documents from time
to time in force” is particularly unhelpful and vague, We would suggest that the definition be
amended toadd “which are significant to the perfarmance [and quality] of the audit work” at
the end of the definition after points (a) to (e).

Sections 5.1 and 5.2 of the Procedure set out when the MC could determine that a sanction is
required. However, the interaction of the definition of the "Regulatory Framework for
Auditing” as noted above and section 4.1, and in particular section 4.1(b), could resultina
Registered Auditor being subject to the Procedure for simple errors or mistakes. The
Procedure should apply in situations where there is more than just mere non-compliance but,
as noted below, it also must not apply in situations where there is “Misconduet” as defined in
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sither the Scheme or the relevant disciplinary scheme of the RSB. Given the judgemental
nature of many aspects of the audit, much greater elarity is needed as to what situations would
result in sanctions being made against the Registered Auditor.

Section 6.2(c) allows the Registered Auditor to make representations in writing in the 21 days
following the sanctions notice being issued. The Procedure should clarify that these
representations can be made partly or wholly on a "without prejudice” basis and should
consider allowing oral representations and discussions to take place.

Sections 7.4 and 12.9(c) state that the MC will publish details of the Sanction “in sucha
manner as it thinks fit unless this would not, in the opinion of the MC, be in the public
interest”, If the aim of the Procedure is to improve the perception of independence and an
overall desire for transparency, guidance should be provided as to when publishing details of a
Sanction would not be in the publicinterest. Further, where under section 8.1 a Sanction is
varied or revoked, we would also assume that the FRC intended that details of such a variation
or revocation would also be published. We suggest that the Procedure be revised to deal with
these apparent inconsistencies or drafting omissions.

Paragraph 1.3 in the “Background” section of the Consultation paper states that “such action
may only be taken against the Registered Auditors (being member firms including sole
practitioners registered as auditors by the relevant RBS)”. However, the Procedure as drafted
does not make this point clear and that the Procedure does not apply to individuals nor does it
seek to impose sanctions on individuals.

2. Do you agree that the Procedure achieves a balance between protecting the public
and fairmess to those subject to the Procedure?

We do not agree that the Procedure achieves this aim because of the lack of clarity, as not ed above,
which together with the concerns noted below could prejudice those subject to the Procedure.

Section 5.5 of the Procedure allows the MC to refer matters to the Conduct Committee where they
indicate that the conduct of the Registered Auditor needs to be considered in accordance with the
provisions of the Accountancy Scheme of the FRC (the “Scheme™) or the disciplinary procedures of the
relevant RSB. However,

« Section 5.5 does not make it clear that this should only arise in respect of “Misconduct” as
defined in either the Schemne or the relevant disciplinary scheme of the RSB which seems to be
the intention from statements made in the consultation paper; and J

o Section 5.5 should also state that where the matter is referred Lo the Canduct Comimittee, or
indeed the RSB, the MC shall take no further action until the Conduct Committee or RSB
decides whether to bring disciplinary actions against the Registered Auditor. In the
circamstances where the Conduct Committee or RSB decide to bring disciplinary action
against the Registered Auditor, the MC should take no further action. At present, the
interaction between the proposed Procedure and the other disciplinary schemes of the FRC or
RSB is unclear and could lead to sanctions belng levied on the Registered Auditor for the same



offence by two different bodies (i.e. “double jeopardy”). We do not believe that this was the
FRC's intention.

Section 5.1 should be clarified to require the AQR’s notifieation to the Registered Auditor to clearly
state the areas of the AQR’s concerns so that the Registered Auditor is able to understand, at this stage
of the process, the specific criticisms which are being raised. Further, the AQR'’s report to the MC
should be disclosed to the Registered Auditor together with the “further information” referred to in
section 5.5. In addition, the Procedure does not set-out how the FRC's case will be documented or
presented and at which stage of the process this will be provided to the Registered Auditor. The
Procedure also does not state what documentation is to be provided to the IST by the FRC or require
that material to be provided to the Registered Auditor. Without such disclosures and clarity, the
Procedure could be seen to be unfair to the Registered Auditor especially if the MS or IST are
considering criticisms or information of which the Registered Auditor is unaware.

The Procedure does not include the prevision for the Registered Auditor to make written
representations to either the MC or the IST. Whilst the Registered Auditor is able to attend the IST and
be represented, and the Registered Auditor can make written representations to the AQR in advance of
their report to the MC (section 5.1), there is no such provision for the MC which meets in private and
proposes a sanetion without any representation, written or otherwise, from the Registered Auditor,
This would be unfair to the Registered Auditor.

The Procedure does not include any provision for an appeal against sanctions agreed by the IST. There
should be a right of appeal where sanctions are determined by the IST otherwise this would be unfair
on those subject to the Procedure and inconsistent with the Disciplinary Scheme where an appeals
process does exist.

3+ Dou you consider there is anything missing from the proposed Procedure that would
improve its effectiveness?

The Procedure does niot permit the Registered Auditor, or a representative, to attend and/or
participate in the MC meeting at which a sanction is determined. Although the Registered Auditor has
21 days to respond to the notice, it may speed up the process and reduce the number of referrals to the
IST if the Registered Auditor were permitted to attend and/or make representations at the meeting,

4. Do you huve any other comments about the proposed Procedure?

Section 4.5 permits the MC or IST to accept “written Undertakings” from the Registered Auditor yet
“Undertakings” is defined in section 2.1 as meaning the “written undertakings as referred to in
paragraph 4.5...." which appears to be circular,

Section 5.1 states that the Registered Auditor is invited “to make any representations in writing within
“14 days” but 6.3 allows the Monitoring Committee “in its absolute discretion [to] extend the period in
the Registered Auditor can respond to the notice”. It would be beneficial to all parties for the
Monitoring Committee to be able to exercise the same discretion in section 5.1 to extend the period
beyond 14 days should the need arise.

Section 5.3 states that where the MC decides to take no further action against the Registered Auditor
that it will notify the Registered Auditor (5.3(a)) and then nctify the relevant RSB (5.3(b)). As
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currently drafted, there is no provision under the Procedure for the relevant RSB to have been notified
that the MC is considering a matter referred to it by the AQR such that the first the relevant RSB
becomes aware of a matter having been considered by the MC is that no action is being taken by the
MC against the Registered Auditor. 1f the FRC is seeking to improve transparency, we would suggest
that any matter which the MC is required to consider is communicated to the relevant RSB at that
point rather than at the end of the process. We would however question what the FRC would expect
the relevant RSB to do upon receipt of a notice stating that no actionisto betaken against a Registered
Auditor.

The Procedure does not deal with the issue of costs in the circumstances where the MC decides that no
further action is to be taken (section 7.1/7.2) or the IST decides to dismiss the case {section 12.4) as the
Registered Auditor will have incurred costs. Unlike some such processes where there jslittle or no
lmowledge at the start of the process as to what issues may or may not exist with regards to the work,
under the Procedure, the MC and IST has a high degree of knowledge from the report it receives from
the AQR as to what the issues are (i.e. there is no investi gation phase performed by the MC or IST). If
the MC and IST having initiated the process based on this level of knowledge decide to dismiss at a
later stage, costs will have been incurred by the Registered Auditor which the Procedure does not
explain who is responsible for them or why.

The impact of sections 7.4 & 12.¢ on publication of sanction decisions may be that the FRC will issue a
greater number of press releases about auditors being disciplined or sanctioned than is currently the
case. Clearly it is important that the FRC, as an independent and eredible audit regulator, is seen to be
taking action where there are failings that warrant such action, and we recognise thereis an "unless
publication would not be in the public interest” provision included in 7.4. However, we suggest the
FRC consider the wider effects of striking an appropriate balance between transparency of regulatory
sanction decisions and ensuring that more frequent publicity about sanctions does notinadvertently
undermine confidence in auditing and in regulation of the profession.

Section 9.1(b) provides that when the Registered Auditor does not agree a Sanction, the MC sends a
notice that the matter is being referred to the IST. However, the Procedure, which details the
formalities for various aspects of the process, does not actually specify how the Registered Auditor is
required to inform the MC that they do not agree the Sanction.

Section 12.7 requires the MC to send a copy of the IST’s report to the Registered Auditor and the
relevant RSB and section 4.4 states that a sanction can be effected by “way of direction from the MC or
IST ta the relevant RSB, If the aim of the Procedure is to improve the perception of independence
then the IST should send a copy of its report direct to the Registered Auditor, the relevant RSB and the
MC rather than the MC being an intermediary. In addition, becanse ofthe wording of section 4.4, as
the IST can direct the relevant RSB to effect a sanction, this would also be more efficient.

Section 14.2(c) requires the IST to inelude an "accountant” and a “lay person (who isnot an
accountant” and section 14.2(e) states that an accountant is “a Member of a professional accountancy
body whether or not that hody is an RSB”. As we note below, it would be beneficial that one member of
the IST he 2 member of ane of the accountancy bodies who are RSBs. In addition, it may be also
heneficial to clarify further the definition of who it is envisaged could act as the "lay” person — for
example someone who is not an accountant, lawyer or regulator and who is independent of all parties
involved in the Procedure.



Section 14.2(f) implies that a member of the Audit Registration Committee (ARC) could be a member
of the IST because the ARC is not a governing body of the ICAEW. This would not be appropriate
beeatise the individual would determine the sanction as a member of the IST and then be reguired to
implement it as a member of the ARC which would reduce the independence of the process.

Section 17.4 states that where a new IST is convened, members of the original IST can be appointed to
the new IST. This would be inconsistent with other similar processes and to maintain independence in
such scenarios, the new IST should consist entirely of new members.

Section 18.2 states that no member of the IST can abstain from voting and we are puzzled as to why
this is included in the Procedure and question whether this can be enforced or how it is planned to
force an individual to vote or not to vote, as is their right, especially when section 18.1 provides fora
majority decision.

Section 21.1 seems to empower the FRC to disclose to any other regulatory body anywhere in the world
all information and evidence obtained under the Procedure by the Monitoring Committee and the IST.
This seems a very broad-ranging power and we question whether all such information and evidence
should be made available where, for example, a case is dismissed and no sanctions are applied, It is
important to remember that restrictions already exist with regards to working papers and to whom
they may be sent as protocols do not exist for deing so in most situations.

Tt is unclear why section 21.4 refers to a breach of confidentiality being regarded as evidence of fallure
to cooperate with the Executive Counsel when the Executive Counsel does not appear to be involved in
any aspect of the Procedure as currently drafted.

Section 22.1 states that the MC and IST will accept any previous disciplinary findings, convietions etc
as conclusive evidence of that prior matter but it does not state whether prior matters are to be
considered by the MC or IST in determining a sanction, although this could be prejudicial to those
subject to the Procedure in some Instances. It is also unclear as to what it is “conclusive evidence” of
and whether, due to different facts and eircumstances which may exist, prior matters are relevant.
Whilst we agree that where a prior matter is relevant to the current case before the MC or 18T it may
be appropriate to take it into consideration when determining a sanction, the Procedure should be
amended to make this clear and how prior matters are to be used.

Invoelvement of the Professional Bodies

The proposed Procedure does not involve the relevant professional bodies in the process itsclf, While
we understand the TR(s desire to increasc the perceived independence of the Procedure, as noted in
our response to the Disciplinary Schemes Proposed Changes consultation paper, we believe that there
should continue to be sufficient consultation with those bodies as we believe this is important to the
quality of the decision-making. Given the significant consequences of the Conduet Committee’s
decisions, cspeaially in relation to disciplinary matters, it is important that the decisions made are fair
and robust. The considerable experience which the professional bodies have, including with regard to
what may be expected of Members and Member Firms in relation to the audit process, is not
something that should be lost. Furthermore, those who conduct the investigative function within the
ICAEW are separate from other parts of that body. This helps to underpin the objectivity of those at
the ICAEW looking into matters of conduet.
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By postand email to: s.broom@frc.org.uk

Dear Ms Broom

FRC Consultation Paper - Auditor Regulatory Sanctions Procedure

Ernst & Young LLP welcomes the opporlunity Lo respond to the above consullation paper. We have no
fundamental concerns about Lhe process proposed, and we recognise that the FRC has sought to
include balance and safeguards in the process. We would however observe that ultimately the success
of this scheme will depend critical y on the way it is applied in practice — all stakeholders will have to be
comfortable hat a proportionate approach is being followed. We would therefore suggest that the FRC
should undertake a formal review of the procedure post implementation,

Detalled Commments

Section 5.1 of the Procedure refers to the AQRs “reports” to the Monitaring Committee. We are unclear
whether this refers to existing reports currently prepared by AQR (i.e., letter style reports and supporting
underlying racker documents, and the public report on the firm) or whether it is anticipated that 2 further
report will be prepared specifically for the purposes of the Regulatory Sanctions Regime. Ve believe it
would be helpful if this is clarified. We are also unclear as to what criteria will be applied by the
Monitoring Committee in assessing whether the conditions described in section 4.1a) and 4.1b) exist.
We beiieve that it is important ihat these critenia are fully understood by all parties.

We believe that current section 5.1(a) would cause the AQR to write to substantially all Registered
Auditors. We say this because, as drafted, any breach of the Regulatory Framawork for Auditing, which
as defined would include even minor failures to comply with auditing standards (which we anticipate
substantially all AQR reports will identify) would require the AQR to write to the Registered Auditor. We
do not believe that this is the FRC's intention, and we assume that this process will only be initiated if it is
believed that the criteria of 4.1 are satisfied, We would therefore recommend deleting 5.1(a) and
amending current 5.1 (b} to state “Where the Monitoring Committee receives a report from the AQR
which includes any recommendation for sanction or which, in the opinion of the Monitoring
indicates...may be satisfied”.

Finally, we note that the Procedure has been drafted on the basis it should be consistent with the RSB's
procedures, in particular those set out in the Audit Regulations. In relation to sanctions, we believe that
it would help improve certainty and clarity for the Procedure tc confirm that the Independent Sanctions
Tribunal (IST) will adopt the guidance of the relevant RSB to which the matter would otherwise have
been referred, and that the IST will be bound by any relevant precedents of such RSB,
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If you would like to discuss our response further piease da not hesitate to contact e

Yours sincerely
Qw\ g s Cu*u-»-—-"_

Robert Overend
Ernst & Young LLP
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Dear Ms Broom

the Auditor Regulatory Sanctions Procedure (FARSP”)

[ am writing to you on behalf of the senior partners of the *‘Group A’ firms (the ‘mid-
ticr”, ninc next-largest firms, boeyond the “Big 47, Grant Thomton, and BDO). Mtis
wrilten in answer to the Financial Reporting Council’s consultation the new Auditor
Regularory Sanctions Procedure, in relation to new powers given o the FRC by
amendments to the Companics Act 2006.

Broadly speaking, the consultation iy asking whether the ARSP is comprehensible
and fair in its terms, and we have therefore focused our response on those two points,
seeking assurance on fair application of the Procedure, as opposed 1o its terms.

The first is in relation ¢ para 1.3 {*Scope of the Procedure’) which says that, “The
power fo determine sanciions as set out in the Procedure relates only to poor quality
avdit work identified by AQR... which is considered to warrant regulatory action.”. 1t
is important that the operational working context the AQR will use is construed not
merely within the confines of that statement but within the defined terms of the
Procedure: as we understand it, the Procedure may pnly be invoked where the dual
test referred to at para 2.2 (‘Scope and Application”) is satisfied -

In other words, the Procedure cannot be applied unless there has been both (i) a
failure on the part of a Registered Auditor to comply with Regulatory Framework for
Auditing, and (ii) it is belicved that the Registered Auditor’s “continued registration
or continwed registration without restrictions or conditions could adversely affect a
Majar Audit Client or any other person; and/ar it is necessary to impose a sanction
16 ensure that their Statutory Audil Functions are undertaken, supervised and
managed effectively”
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This is a cumulative test and we assume that it cannot be satisfied unless both of
these conditions are demonstrably satisfied. The intent seems clear: that it i3 not any
irfraction, however slight, of a provision under the Regulatory Framcwork for
Auditing” found during AQR visits that would lead to the imposition of a regulatory
sanction.

The other poinl we would siress relates to a topic that is important (o our firms and
that was cxpressed to Paul George at a recent ICAEW/FRC/Group A breakfast: that
our firms are under-represented in the FRC’s infrastructure in the round. That
incvitably leads to coucemns that the FRC’s enforcement powers (however
unconscivusly) might be disproportionately deployed against us and that AQR
inspeclivns bear disproportionately against us, in comparisun with the largest firms®,
and that the uniformity of the inspection process across larger and smaller firms is an
issue.

These are real, not fanciful, concerns, though we have two suggestions that would
help address them,

The first is that the resulis of AQR ought to be moderated not merely within the
confines of the AQI itself but subject to gualitative, external, appraisal in which
representatives of our firms play a part.

The second is to reconsider the complement of the Monitoring Committee. Whereas
we would understand an {mperative to ensure thal there is significant lay
representation on that Comumittee (that, afier all, is stated at para 1.2 as the rationale
for change, removing the Recognised Professional Bodies’ role), it is clear from para
2.3 that the Monitoring Commitlee’s “._meetings, which will be held in private, may
also be attended by other persons in ndvisory roles which in practice will be AQR
staff. Registered Auditors do not attend these mieetings.”.

The FRC is subject to the Hampton Principles of fairnecss, the predominantly
important one of which is Proportionality: we have madc supgestions that would po
some way to restoring balance in the equation between public and private interests, a
balance which we think is unfairly impetilled by the process you have in mind.

We observe too that, if, as the consultation paper says at para 1.4, “fthe Procedure/
should be compliant with Article 6 (right io fair trial) of the Buropeun Convention on
{tuman Rights”, the omission of the additional checks und balances of the kinds we
mentioned above causes that end not to be achicved,

These picliininary poinls made, we offer specific responses to the consultation
yuestions, as follows:

?'The 1S As, Ethical Standards for Auditors, QC Standards for Auditors, and the Audit Regnlations.
? For example, the mtio of AQR inspections to numbers of major audits we actually have is far higher
than For the largest firms.

Baker Tilly 4 March 2013
TMAT
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Q1 Do you consider the proposed Procedure fo be understandable?

Yes.

Q2 Do you agree that the Procedure achieves a balance between protecting the
public and fairmess to those subject to the Procedure?

We emphasise the points we made at the start of this letter — issues of fairness are
about proportionality. Whereas written procedures may be fair in the abstract, real
fairness is about making sure the practice of applying them - the process of applying
the Procedure - is proportionate and we have rcal concerns in this respect. Regulation
is primarily about the sharing of best practice with a view to achieving quality of
professionul opinion; it is not about frequent and unthinking recourse to punitive
measures, the sheer scale of which may penalise our finms preportionally much more
severely than the largest ones.

Q3 Do you consider there is anything missing from the proposed Procedure that
vrould improve its effectiveness?

Effectiveness is a funciion of the perspective one views it from: the Procedure is
intelligible and workable but in its present terms represents neither a fair balancing of
intercsts nor is likely to achieve the optimal result from the point of view of the
public interest. [t appears predisposed to the imposition of regulatory sanctions as
there is no discussion of the educative value of regulation or achicving total audit
quality through the collaboration of profession and oversight. If, as we apprehend, the
intention is to secure additional punitive powers as an end in itself then we do not
think the public interest #s best scrved in that way. That may not be the intention but
it appears 1o us to be the result, Greater attention to intellectual coherence of the
regulation piece in the round should have been paid in the consultation paper, and we
hope that the suggestions we have made are helpful in that regard.

Q4 Do you have any other comments about the proposed Procedure?
No.

As always, we stand ready to mect and discuss any of the matters we raise above and
segk that opportunity.,

Yours sincerely

T M A koo

T McMorrow
Sceretary to the Group A Firms

Baker Tilly 4 March 2013
TM/AT






